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REGULATORY HAZARDS
 California Organic Products Act: Organic labeling
requirements
 Proposition 65: Clear and reasonable warning
requirements for toxic substances
 California’s Green Chemistry Initiative: Safer Consumer
Products Regulations requiring alternatives to certain
harmful chemical ingredients in consumer products
 California Unfair Competition Law: California statute that
can be based on any unlawful, unfair or fraudulent act
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Cosmetics Labeling Requirements
 A “Cosmetic” is any article, or its components, intended to
be rubbed, poured, sprinkled, or sprayed on, introduced
into, or otherwise applied to, the human body, or any part of
the human body, for cleansing, beautifying, promoting
attractiveness, or altering the appearance
 Cosmetics that are “sold as organic” must contain at least
70% organically produced ingredients
 COPA defines “organically produced” by reference to the
USDA’s National Organic Program (“NOP”) regulations
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Products “Sold as Organic”
“Sold as organic” means any use of the terms “organic,”
“organically grown,” or grammatical variations of those
terms, whether orally or in writing, in connection with
any product grown, handled, processed, sold, or offered
for sale in this state, including, but not limited to, any use
of these terms in labeling or advertising of any product
and any ingredient in a multi-ingredient product.

Cal. Health & Safety Code § 110815
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Enforcement Overview
 Who can file the lawsuit?
 Any person
 Bounty Hunters
 NGOs
 Attorney General or district attorneys
 Available Remedies
 Injunctive relief
 Fines up to $1,000 per day
 Attorneys’ Fees

6
California
Organic Products Act

6
6

Center for Environment Health: The Tidal Wave
 CEH has sued approximately 40 cosmetics manufacturers for
violation of COPA
 CEH v. Advantage Laboratories (2011)
 First lawsuit in California to target cosmetics manufacturers
for violation of COPA
 Vogue International ordered to change formula or to
change labeling; “ORGANIX” is a “grammatical variation” of
organic
 Class action lawsuit brought against Vogue International in
2012 to stop use of “ORGANIX” nationwide; order preliminarily
approving settlement issued October 2013
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What is Proposition 65?
Proposition 65 is California’s Safe Drinking Water and
Toxic Enforcement Act of 1986
“No person in the course of doing business shall
knowingly and intentionally expose any individual
to a chemical known to the state to cause cancer or
reproductive toxicity without first giving clear and
reasonable warning to such individual . . . .”

Cal. Health & Safety Code § 25249.6
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The Clear and Reasonable Warning
Requirement
 Any exposure that results from a person’s acquisition,
purchase, storage, consumption, or other reasonably
foreseeable use of a consumer good, or any exposure that
results from receiving a consumer service, requires a warning
 The warning may appear on the label if it is prominently placed
on a product’s label or other labeling with such
conspicuousness, as compared with other words, statements,
designs, or devices on the label, as to render it likely to be read
and understood by an ordinary individual under customary
conditions of purchase and use
10
Proposition
65

10
10

What Chemicals Are Subject to Prop 65?
 The list of Prop 65 chemicals includes:
 Coconut oil diethanolamine condensate (cocamide
DEA)
 Titanium dioxide (airborne, unbound particles of
respirable size)
 Toluene
 Formaldehyde
 The list is periodically updated and posted on the website
of the Office of Environmental Health Hazard Assessment
(OEHHA): http://oehha.ca.gov/
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Proposition 65 Applies to Everyone in
the Supply Chain
“A person in the course of doing business, who
manufactures, produces, assembles, processes, handles,
distributes, stores, sells, or otherwise transfers a
consumer product which he or she knows to contain a
chemical known to the state to cause cancer or
reproductive toxicity in an amount that requires a warning
shall provide a warning to any person to whom the
product is sold or transferred unless the product is
packaged or labeled with a clear and reasonable
warning.”
27 C.C.R. § 25603(c)
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Penalties
 Injunction
 Civil penalties up to $2,500 per day
 Reasonable attorneys’ fees
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Known as a “Bounty Hunter” Statute
 A private action is authorized if the private enforcer serves a
60-day notice of violation and a certificate of merit
 The private enforcer gets to keep 25% of the civil penalties
collected, and the remaining 75% goes to the California
Department of Toxic Substances Control
 The private enforcer gets to keep 100% of Payments in Lieu of
Penalties (“PILP”) which are frequently treated as an offset of
civil penalties
 The private enforcer gets reasonable attorneys’ fees under the
private attorney general statute
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Who Gets the Prop 65 Settlement Money?
Attorney's fees
$14,579,593
State Agency
$2,265,015

Plaintiffs
$755,005

Payments in Lieu
of Penalties
$2,836,160
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Things Are Not Getting Better:
All Prop 65 Settlements by Year
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Prop 65 Reform: Recent Developments
Assembly Bill 227 was signed into law on October 5, 2013:
 Limited reform only, primarily benefiting bars,
restaurants and parking garages
 Applies only to certain exposures to alcohol or foodrelated chemicals, tobacco smoke, or vehicle exhaust
 Business can escape a Prop 65 lawsuit by a private
enforcer if, within 14 days after receiving the notice of
violation, business:
 Actually corrects the alleged violation
 Agrees to pay a civil penalty in the amount of $500
per facility or premises within 30 days
 Signs a “Proof of Compliance” notifying the private
enforcer that the violation has been corrected
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California’s Green Chemistry
Initiative: The Safer Consumer
Products Regulations
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The Safer Consumer Products Regulations
The California Department of Toxic Substances Control’s (DTSC)
Safer Consumer Products Regulations became effective on October
1, 2013, and are the first step in implementing California’s Green
Chemistry Initiative, which became law in 2008.
The Safer Consumer Products Regulations:
 Establish a process to identify and prioritize chemical
ingredients in consumer products that may be considered
chemicals of concern, and
 Establish a process for evaluating chemicals of concern and their
potential alternatives, to determine how best to limit exposure
or to reduce the level of hazard posed by chemicals of concern.
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What do the Safer Consumer Products
Regulations Require?
Manufacturers, importers, assemblers and retailers must seek
safer alternatives to certain chemical ingredients that are
deemed harmful to consumers and the environment.
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What Products Are Affected?
 All consumer products that contain a “Candidate Chemical”
and are sold, offered for sale, distributed, supplied, or
manufactured in California
 A “consumer product” means a product or part of the
product that is used, bought, or leased for use by a person
for any purposes
 The regulations do not apply to food, pesticides, dangerous
prescription drugs and devices, dental restorative materials
or medical devices
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Who Must Comply?
“Responsible Entities”: Manufacturers, importers, assemblers,
and retailers
 The manufacturer has the principal duty to comply with the
regulations governing its listed priority products
 If the manufacturer does not comply, the duty falls on the
importer, if any, upon DTSC issuance of a notice of
noncompliance to the manufacturer and importer
 If neither the manufacturer nor importer complies, the duty
to comply is on the assembler or retailer if DTSC provides
notice through the “Failure to Comply List” posted on the
DTSC website
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What are “Candidate Chemicals”?
There are currently 1,060 “Candidate Chemicals” that DTSC
believes have hazard traits or environmental or toxicological
effects
DTSC published the “Initial Candidate Chemical List” on
September 26, 2013
 164 high priority chemicals that will be a target for regulation
in the initial phase
 These high priority chemicals have both a hazard trait and
environmental or toxicological effects
 Includes toluene, formaldehyde, benzene, cyclotetrasiloxane,
parabens, diethanolamine (DEA), dibutyl phthalate (DBP)
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Coming Soon: Priority Products
 DTSC to identify up to five “priority products” or categories
of priority products by April 1, 2014
 Only products that contain a chemical on the “Initial
Candidate Chemical List” can be listed as a priority product
in the initial phase
 The proposed list of priority products will be subject to a
public review and comment period
 Possible priority products: nail polish, formaldehyde-based
hair straighteners, carpet adhesive and furniture seating
foam
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Unfair Competition
California Business & Professions Code
§§ 17200 and 17500

Unfair Competition
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Unfair Competition Defined
Proscribes any unlawful, unfair or fraudulent business act or practice
 Unlawful: any statutory violation
 Unfair for consumers: offends an established public policy or is
immoral, unethical, oppressive, unscrupulous, or substantially
injurious to consumers
 Unfair for competitors: threatens a violation of antitrust laws
or the spirit of antitrust laws
 Fraudulent: false representations or representations that, while
true, tend to mislead or deceive
Also proscribes unfair, deceptive, untrue or misleading advertising
Unfair Competition
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When Do These Claims Arise?
 A violation of almost any law may serve as a
basis for an unfair competition claim
 Litigants are likely to claim violation of unfair
competition law in addition to violations of
COPA, Prop 65 and California’s Green Chemistry
Initiative

Unfair Competition
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Who Could Bring an Unfair
Competition Claim?
 Private actors
 Your competitors
 Governmental regulatory agencies
 Attorney general or any district
attorney, county or city counsel, city
attorney or city prosecutor

Unfair Competition
28

Charting Your Course
 California Organic Products Act: If you call it “organic,”
make sure it meets the statutory requirements
 Proposition 65: Stay aware of listed chemicals, test,
warn and hold suppliers responsible
 California's Green Chemistry Initiative: Stay aware of
listed chemicals and developments, including all
compliance requirements
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For more information and
helpful resources, visit:
www.conklelaw.com
Amy E. Burke, Esq.
a.burke@conklelaw.com
Santa Monica, California
310 998-9100

This presentation does not contain legal advice, but is intended for general information purposes only. The facts and law of each individual situation must be
separately analyzed. No confidential or attorney-client relationship can be created through reference to this presentation. Conkle, Kremer and Engel provides
legal advice only to clients of the firm who have signed agreements for legal services.
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